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TIBER ISLAND CoRPoRATIoN,
c /o  DeFRANCEAUX REALTY GROUP,  INC. ,

Pe t l t l one r

v .

DTSTRICT OF COLUMBIA,

Respondenb

FINDIN0SLoF FACT,UCoNCLUSTONS dF

Thls  mat ter  comes befone the Cour t  on pet l t lonerrs

appeal from an assessment of real property taxes agalnst

t t  by the Dls t r lc t  o f  Colunbla for  the tax yean 1926.

Thls case lras consolldated wlth Carrol lsbunr

@ v.  Dlgt r lc t  o f  Columbla.  (Docket  No.  Z36j ) ,

and was t r led by the Cour t  s l t t lng wl thout  a  Jury.  Upon

conslderat lon of  the test lmony,  the documentary ev ldence,
l

the bnlefe and the oral anguments of the part les, the

Court nakes the fol lowlng f lndlngs of fact and concluslons

o f  l aw :

FTNDINCS OF FACT

1.  Pet l t lone:r ,  T lber  fs land Corporat lon,  c /o

DeFranceaux Real ty  Group,  fnc. ,  wl th  l ts  pr lnc lpa l  o f f lce

a t  Su l te  200 ,  1909  K  S t ree t ,  Wash lng ton ,  D .C .  20005 ,  t s

Iegal ly  ob l lgated to  pay a l l  rea l  estate taxeg sssesged

agatnst  Lot  184 ln  Square 502.  Pet l t loner  ls  lesgee of

the land and owner of the tnprovernente thereon known as

.Ttben fs land Apar tments and Townhoueee,  429 N Stneet ,  S. f l . ,

s l tuated ln  the Dls t r lc t  o f  Colurnbla.  Record t l t le  to  sa ld

land,  conta ln lng 218r55q squars feet ,  1r  ln  the Dls t r lo t

of Columbla Redevelopnent Land Agency.
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2 .  The  tax  l n  con t rove rsy  l s  a  rea l  es ta te

tax  assessed  by  responden t  aga lns t  sa ld  apa r tmen t  p roJec t

and lmprovements bhereon,  ln  Lot  1811,  Square !02 for

f l sca l  yea r  1976 ,  Ju l y  1 ,  1975  th rough  June  30 ,  L976 .

Tha t  t ax ,  wh lch  1s  based  upon  a  to ta l  assesged  va lue  o f

$7 r800 ,000 .00 ,  1s  l n  t he  amoun t  o f  $L l { 2 r7 l l o . oo .  pe t l t l one r

submltt lng that the proper value for real property tax

purposes 1s $5 1487 1000.00,  c la tme a refund in  the amount

of  $42 ,327 .9O.

3.  An appeal  by pet l t loner  was f l1ed wl th

the Board of  Equal lzat lon and Revlew on Apr1 l  15,  LgT5.

0n May 15, L975, an oral hearlng wag held before the Board.

The Board sustalned the proposed assessment by declslon

dated May 28,  L975.  The taxes fon the f lsca l  year  19?5

werc t lmely  pald.

4. Tlber Island ls a mult l-faml1y houslng

proJect  bu1l t  1n f954 and located 1n Southwest ,  Washlngton,
o

D.C.  The proJect  consls ts  of  four  9-s tor  -br1ck h lghr lse

apantment bulldlngo and 21 attached 3-story brlck

townhouses. Addlt lona11y, there 1s underground parklng

whlch w11.1 accomrnodate 297 veh1cles. Each hlghrlse

bulldlng contalns a J.obby area wlth concrete cel l tng

and f loors whlch are part lal ly canpeted. The wal1s are

part lal ly wood-paneJ.ed, wlth brlck and plate gIass.

Each bu1ld1ng contalng two elevators to servlce the

upper f loors. The publlc hallways are attractlvely

carpeted and have plaster walla and celI lngs. Each

floor has a small trash room.

5. The actual cost of constructlng the lnprovc-

menta, as ehown by records of the Departnent of Houslng

and Urban Developnent ,  raa $816851690.00.
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6.  The unl t  rn lx  ls  as fo l loyrs :

( a )  t 60  e f f l c l ency  un l r , s  cons l s t l ng  o f

I1v1ng  roon ,  d ln lng  a rea ,  k l t chen ,  one  fu l l

ba th ,  d ress lng  room and  sma l l  f oye r .  The re

are two models  wl th  506 square feet  and 550

sequare feet  respect lve ly .

(b )  128  one -bedroom un l t s  cons l s t l ng  o f

a l1v1ng room, d ln lng area,  bedroom, one fu I I

bath,  and k l tchen.  Thege unl ts  c6nta ln

approx lmate ly  800 square feet .

(c)  64 regular  two-bedroom unl ts  consls t lng

of  a  I lv lng room, a lcove,  d1nlng area,  two

bedrooms,  two fu l l  baths,  dress lng room,

kltchen, and entrance foyer. fhese unlts

each conta ln approx lmate ly  Lr200 square feet .

(d)  16 two-bedroom duplex uni ts  consls t lng

of  a_I1v lng room, d ln lng room, k l tchen,  and

foyer on the f lrst f loor, and two bedrooms and

two fulI baths on the second f loon. These

unl ts  each conta ln a to ta l  o f  approx lmate ly

1 r120  square  fee t .

(e) 21 two-bedroom townhouse unlte

contalnlng a l1v1ng roon wlth hardwood

floor1ng, den, entrance foyen, and a half

bath on f lrgt level; two bedroong and two

fuLl baths on two upper levelsr a kltchen'

wlth Brown wall oven and counten range,

d1n1ng room; half basement wlth Marlo o11-

f lned heatlng and a1r condlt lonlng eyatcn

found on two lower levels. Thege unlts

each contaln appnorlnrately 2r000 lquarc foct.
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i l  7 .  T lber  fs land 1s par t  o f  a  maJor  government-
i t
, l  sponsored redevelopment  program whlch has taken p lace
r l

l l  s l nce  the  ea r l y  1960rs .  The  a rea ,  wh lch  was  fo rmer l y
i l

|  
1ow- lncome s lum houslng,  ls  now character lzed by a

i l  var le ty  of  land uses.  The commerc ' iar  area,  west  o f  the

subJect  proper ty  and a10ng Malne Avenue,  houses some good

restaurants and ts convenlent to shopplng malls and

theaters.  Nor th of  the area,  ln tense of f lce bul ld lng

developrnent has taken p1ace. Many federal government

agencles, lnc1ud1ng the Department of HOuslng and

Urban Development ,  have chosen to ]ocate hene.  Aleo,

a var. lety of restdentlal houslng types have been

developed or rehabll l tated. Just east of the oubJect

proper ty  are low- lncome,  publ lc-houslng proJects .

8. Thlg area at the t1rne 1n questlon was

plagued wlth an escalatlng lncldence of crlme whlch

had made coetJ.y eecurlty measuree necessary and was

part lalLy responslble for the hlgh rate of vacancy 1n

the proJect  - -  as h lgh as 91 1n 1975 - -  whlch detracted

from the grosg lncome and lncreased the expenses of

redecorat lng unl ts  as they turned over .  ALeo,  the

nolse,  tnconvenlence,  and t ra f f lc  problene caused by

the Metro constructlon, whlch was taklng place along

M Street ,  S.W.,  he lped to  cause the h lgh vacancy rate.

9. Hlgh utl l t ty costs have been another problem

ln the proJeet .  Thls  1g due ln  par t  to  the fact  that

the apartnente were deslgned at a t lme when energy

eosts wene only a nomlnal part of the openatlng coet

cornpaned to today. The pnoJect was therefone not

deelgned for maxlmum energy eff lolency.
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il' l  r nr r  r u .  T e n a n t s  1 n  t h e  p r o J e c t  w e r e  a l l  o n  3 0 - d a y
it
l l l eases  l n  f l s ca l  1976  due  t o  t he  D .C .  Ren t  Con t ro l  Law
r l

, f and  the  fac t  t ha t  ren ts  canno t  be  ra l sed  wh l re  tenan ts
; l

l ane  on  l eases .
t l  .
t l

l l  
t a .  The  T lbe r  f s tand  Apar tmen ts  a re  l oca ted

i fon to t  184 ln  Square 502,  whlch 1s tand owned by the
il

l lRedevelopment  Land Agency (RLA) and leased to pet t t loner
il
t l

j l on  a  99 -yea r  l ease  a t  an  annua l  f l xed  ren t  o f  $ l t I r 4qO.OO.
l l

l l  fetft foner has an optlon to purchase the ground from
t l

RLA fo r  $690 ,53r .00  un t11  1981 .

l -2. The apartments were f lnanced under the

Federa l  Houslng Actrs  Sect lon 220 lnsured mortgage

loan program whlch 1s for  new construct lon of  res ldent la l

apartments ln urban renewal areas. Under thls program,

the developer  can obta ln f lnanclng for  90t  o f  the va lue

of  the proJect  ln  a 40-year  loan bear lng Lnterest  a t

5 L/Ul per annral. The owner 1s requlred to pay 1n

addlt lon a mortgage lnsurance premlum of L/2/ to lnsure

the loan by the lender .  Therefore,  the ef fect lve rate

of lnterest to the borrower of the FHA-lngured mortgage

Loan ls 5 3/\f  pen annum.

bu1ld1ng

l0 yeara

L3. A conventlonal mortgage for a elmllatr

Ln L975 would have been anort lzed over 25 or

wl th  a much h lgher  ln teregt  nate.

14.  F 'or  the year  ended Decernber  31,  1971t ,  the

Tlber Island Apartments had a grosa annual lncome of

$1 r303 rL35 .00 ;  t o ta l  expenseg  o f  $681  1522 .O0  (exc lud lng

ground rent ,  f lnancla l  axpenses,  rea l  cstate taxea

and  dep rec la t l on ,  t o ta l l l ng  $81 .1 r837 .00 ) ;  and  a  ne t

l ncome o f  $621r513 .00 .  The  subJec t  p rope r t y  had  been

developed to l ts  h lghest  and best  use as of  the ef fect lvc

date for roal property tax purpoctes.
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f 5 .  As  o f  January  1 ,  L975 ,  t he  l ncome wh lch

can  be  genera ted  by  the  apa r tmen ts  was  e f fec t l ve l y

regu la ted  by  the  FHA and  the  D .C .  Renb  Con t ro l  Law.

In  add1 t1on ,  t he re  1s  a  compe t l t l ve  economlc  ce111ng

to the rents  whlch an lnd lv ldual  w111 pay for  an apar tment

1n Southwest .  Thls  econonlc  ce l11ng on rents  had been

reached as of  January I ,  L975.

16.  Tax assessors for  the Dls t r lc t  o f  Columbla

determlned that ,  because of  the governmenta l  prograns

under  whlch the subJect  proper ty  was developed,  t r .ad l t lonal

approaches to  proper ty  va luat lon could not  be appropr la te ly

ut1 l lzed ln  th ls  case for  the determlnat lon of  the fa l r

marl<et value of the land and lmprovements. Instead

Mr.  Landry,  assessor  for  the govennment ,  used three

approachee to va lue - -  the Bu1ld1ng Resldual  Approach,

the Cost  Approach,  and the Capl ta l lzat lon of  Net  Income

Approach - -  a f i  corre la ted the resul ts  to  establ . lsh a

flna1 value for the property.

17,  In  developlng h ls  capl ta l lzat lon of

lncorne approach as the prlmary method rel led upon,

Mr.  Landry reasoned that ,  s lnce the lndebtedness ls

lnsured by an lnetrumental l ty of the federal govennment,

the mln lmum value of  the Sect lon 220 proJect  could

best be found by computlng the mlnlmum net lncome

requl red to  lnsure the cont lnued operat lon of  the

proper ty ,  le . ,  the net  lncome necessary to  net l re  the

mortgage lndebtednesB,  to  pay an adequate fe turn on the

equl ty  lnvestment  equal  to  101 of  the to ta l  va luer  and

to pay the annual leage fee. He determlned thle annual

m ln lmun  ne t  l ncome to  be  $5071994 .00 .
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f 8 .  F r .  Landry  then  deve loped  a  cap l ta l l za t l on

ra te  to  measure  the  va lue  o f  t h l s  l ncome s t ream.  He

s tan ted  w l th  5  L /41  rep resen t l ng  the  annua l  l n te res t

rate payable on the mortgager  p lus 1, /2% represent lng the

mortgage lnsurance premlum per  annum. He then added .251

to compensate for the adverse land leases encumberlng

the proper ty ,  and 1 l  re f lect lng the equl ty  lnvestnent

ln  the proper ty .  F lna l ly ,  he added .75[  for  economlc

obsolescence,  resul t lng ln  an overa l l  capl ta l lzat lon

ra te  o f  7 .75 f r .  Economlc  obso lescence ,  as  exp la lned

by Mr.  Landry,  1s a Judgment  factor  account lng for

al l  external factors whlch, ln the Judgnent of the

assesso r ,  a f fec t  t he  va lue  o f  t he  p rope r t y ,  e .8 . ,  c r lme

rate and contro ls  over  the proper ty  lmposed by Sect lon

220 of  the Federa l  Houslng Act .

19.  The annual  rn ln l rnum net  lneome of  $607,994.00

capl ta l lzed at  7 .75l  resul ted 1n an lmputed va lue of

$7r8451000.00 for"  the subJect  proper ty .  Thls  f lgure was

cornelated wlth value estlmates arnlved at by other

appnoaches to arrlve at a f lnal value estlmate of

$7,8oo,  ooo.  oo.

20,  The pet l t loner ,  a l leg lng that  the Dls t r lc t fs

method was lnappropr la te) .y  theoret lca l ,  took a cap1ta l1-

zatlon of net lncome approach to valuatlon. ft  uged

actual lncome and expense f lgures from the property for

t974  wh lch  showed  a  ne t  l ncome o f  $621 ,6L3 .00 .

21.  Pet l t loner  then developed a qapl ta l lzat lon

rate by aesumlng I 751 f lrst mortgage fon 30 years at

9 L/21 and further aseumlng a 25f equlty requlrementt

a leo at  9  I /21,  8nd addlng 1.831 to  a lLow for  Dlgt r lc t

, " . : j {
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o f  Co lumb la  rea l  es ta te  taxes .  Th l s  resu l ted  1n  an

ove r "a l l  cap l ta l l za t l on  ra te  o f  11 .33 i  wh1ch ,  when

app l l ed  to  the  ne t  l ncome s t ream,  resu l ted  1n  a

p rope r t y  va lua t l on  o f  $5 ,486 ,431 { .00 .  Th l s  f l gu re  was

then  nounded  t o  65 ,487 ,000 .00 .

CONCLUSTONS OF LAW

1.  D .C .  Code  $47 -6q I  (Supp .  IV  l 9?Z) ,  p rov ldes

ln pant  as fo l lows:

The assessed vaLue for  a l l  rea i  proper ty
shal l  be the est lmated markei  va lue of
such property as of January I of the year
preceding the tax year ,  as detern lned by
the CommlssS.oner .  In  determln lng est lnated
market value for varlous klnds of real
property the Cornmlssloner shaIl take lnto
account any factor whlch mlght have a bearlng
on the market value of the real property
1nc Iud1ng ,  bu t  no t  l lm l ted  to ,  sa les
lnformat lon on s lml lar  types of  neal  proper ty ,
mortga6e,  or  o thcr  f lnancla l ,  conslderat lons,
reproduct ion coet  less accrued depneclat lon
because of  age,  condl t lon,  and other  factora,
lncoi te  earn lng potent la l  (1 f  any) ,  zonlng,
and government-lmposed restr lct lons. t r I

2 .  The determlnat lon of  the tax lng of f lc la l

as to  va lue canr les a presumpt lon of  conectness.  The

burden 1e upon the taxpayer to ehow that the asgeseed

valuat lon ls  lncorrect .  Dls t r lc t  o f  Columbla v . Morn lg .

1 1 ( d ) ,81 U.S .  App .  D .C.  356 ,159  F .  2d  13  (1945) ;  Ru le

of the Superlor Court Tax Dlvlslon Ru1eg.

3.  Al though the capl ta l lzat lon of  net  lncome

approach employed by petlt lonen has necelved count

approval  (Board of  Agseesors of  Weynouth v . 'Tanmy

.Brood  Co . ,  331  N .E .  2d  531  (Mass .  1975)  ;  9 lenwgga

@ v ,  Eas t  OranFe ,  78  N .J .  SuPer .  67 '
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i r s z  n .  zd ,602  (1963 ) ) ,  l t  f a l t ed  l n  r h l s  case  ro  accoun t

l j  for  a  number of  factors  hav lng a bear lng on the market
' I

i l va fue r  € .8 . r  t he  va lue  o f  l t s  op t l on  t o  pu rchase  t he  l and

: land  the  va lue  o f  the  favorab le ,  long- te rm mor tgage tha t
!

, ;m lgh t  be  assumed  by  a  po ten t l a l  pu rbhase r .  Pe t l t l one r , s

i l  assumOt lon of  1975 convent lonal  f lnanclng as the

i f  " tar t fng 
polnt  ln  developlng l ts  capl ta l lzat lon rate,

l t

l l  fSno" fng actual  f lnanclng on the proper ty ,  resul ted 1n
l l

i l  an aberratlon and an unreasonably low vaLue f lgure

, l  f o r  t he  p roJec t .

The conclus lon that  pet l t loner fs  va lue f lgure

1s unreasonably low ls supported by evldence that

eevera l  o ther  Sect lon 220 proper t les so ld 1n recent

years for  conslderably  more than the l r  assesged vaIue.

Furthermore, the value f lgure proposed le almost

$4 r000r000 .00  l ess  than  the  o r l g lna l  cos t  o f  cons t ruc t l ng

the proJect  ln_the tn ld-1950ts.  We f lnd l t  d l f f lcu l t

to  be l leve the proper ty  haa dropped so far  ln  va lue.

4.  The government te approach,  wh1le theoret lca l '

lnconporates conslderatlon of the many factors referred

to  1n  D .C .  Code  847 -54 t  and  1s  Jue t l f l ed  l n  t he  un lque

el tuat lon presented wl th  reepect  to  th le  Sect lon 220

property. The subJect property 1e one of only 9 luxury

apantment complexes operatlng on a profl t  motlve ln

the Dlstr lct of Columbla whlch enJoy the advantage of a

federa l ly  lnsured,  long- tenm mortgage.  As such '  l t

ts  d l f f lcu l t  to  compare wl th  e l ther  low- lncome FHA

proper t les or  wt th  convent lonal ly  f lnanced commerc la l

propert lee. A unlque approach to valuatlon la therefore

warranted,

I()
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We no te  tha t  Mr .  Landry rs  f l na l  va lua t l on ,

rep resen t l ng  a  co r re la t l on  o f  t h ree  va lua t l on  me thods ,

does not  g lve undue emphasis  to  the PHA f lnanclng on

the  p rope r t y .  The  ex l s t l ng  mor tgage  l n te res t  ra te  1s

only  a s tar t lng polnt  for  developlng the overaLl

capl ta l lzat lon rate whtch was appl led to  the mln lmum

net lncome flgure to arrlve at an estlmate of va1ue.

The resul t lng va lue est lmate was then consldered 1n

l1ght  o f  o ther  lnd lcat lons as to  va lue

5.  A} though we conclude,  therefore,  that  the

valuatlon nethod employed by the government ls warranted

here because of  the unlqueness of  the proper ty ,

petlt toner haa satlsf led the Court that l , lr .  Landry dld

not  g lve guf f tc lent  welght  to  outs lde factors whlch

adversely lnf luenced the vaLue of the property durlng

the tax year  1n queet lon.  He a l lowed .75f  for  econonlc

obaoleocence lav lng consldered Sect lon 220 rest r lc t lons

on use of the property aa the prlmaryr and perhaps onlyr

outelde lnf luence affectlng the value of the property.

In  l1ght  o f  ev ldence presented by pet t t lonen ag to  other

outslde factors rhlch lmpacted on the economtcs of the

proJect ,  spect f lca l ly  the cr lme rate 1n the area and

the lnconvenlence (no1se,  d l r t  and re locat lon of  a tneets

wlth the reeult lng hlgh vacancy rate) cauged by Metro

congtruct lon,  we f lnd that  an addl t lonal  .751 should

have been lnc1uded 1n the capltal lzatlon rate fon go-

cal led f t temporary economlc obsolescence. f r  .  t l l th ln

Mr. Landryta pnlmary valuatlon theory thls would

lnoreaae tha ovcra l l  capl ta l lzat lon ratc  to  8.5I  ana

..r 'rt
. i :.3 rl

il
r
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reduce the to ta l  va lue of  the proJect  for  tax purDoses

to  $7 ,152 r870 .00 .  Cons lde r l ng  a l l  t he  ev !dence  p resen ted ,

th t s  seems  a  fa l r  es t lma te  o f  t he  p rope r t y ' s  t rue  va lue

fo r  t he  tax  yea r  1n  ques t l on .

Accord lngly ,  the assessment  1s reduced to

$7 ,1521870 .00  and  pe t l t l one r  1s  en t l t l ed  to  a  re fund

from respondent of a proport lonate amount of the tax

pald.

Petlt loner 18 to submlt an approlr late order

wl th ln  10 days.

MAY 3,  1978.

Cop les  to ;

J .  Hampton Baumgartner ,  Jr . r  Egq.
Stanley J .  F lneman'  Esq.
Wl lkes & Ar t le
1665  K  S t ree t ,  N .W.
Waah lng ton ,  D .  C .  20005
Counsel for Petlt loner

y'Xennetn Pel1s, EBg. 
-

t4e lv ln  Washlngton,  Egq.
Asglstant Corporatlon Counsel
Tax Dlv la lon
Dlet r lc t  Bu1ld lng
Wash lng ton ,  D .C .  20004
Couneel for Reepondent

Department of Flnance & Revenue
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